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Code of Conduct complaints relating to activities directed at 
the general public  

 

The Medicines Australia Code of Conduct Edition 16 (Section 35.3) provides for the 
publication on the Medicines Australia website of information regarding complaints that 
involve activities directed towards members of the general public. Section 35.3 states that 
this information will include the following: 

a) The name of the company against which a complaint has been lodged 
b) The name of the complainant, where appropriate 
c) The product, behaviour, conduct and/or promotional material subject to complaint 
d) A summary of the complaint, response and deliberations of the Code of Conduct 

Committee 
e) The section of the Code, if any, which was breached and the reasons for finding the 

breach 
f) Any sanctions imposed for the breach 

 
The information shall be released following the exhaustion of all appeals procedures and 
the outcome of any appeal is known. 
 
 

Table of finalised complaints where activity directed at the general public, for 
complaints finalised in July 2012 

No. Subject 
Company 

Material/ 
Activity 

Product Complainant Outcomes* Sanction 

1085 Merck 
Sharp and 
Dohme 
(Australia) 

Consumer 
website and 
promotional 
materials 

Zoely Bayer 
Australia 

No breach in 
relation to 
website 

Breach of 
Sections 1.1, 
1.3 and 1.7 for 
promotional 
materials 

Pay a fine 
of $75,000 
Corrective 
letter to 
GPs 

 
 
*The outcomes will also be published in the quarterly and annual Code reports. 
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What Contraceptive Are You 
(WCAY) website and Zoely 
Promotional Materials - 1085 
 
Subject Company: Merck Sharp and 
Dohme Australia (MSD) 
 
Complainant: Bayer Australia 
 
Product: Zoely 
 
Complaint 
Bayer alleged that several of Merck 
Sharp & Dohme‟s (MSD) activities 
relating to its product Zoely were in 
breach of the Code of Conduct. The 
complaint described seven separate 
issues that were allegedly in breach of 
the Code – six relating to Zoely 
promotional materials and one relating to 
MSD‟s Consumer Website. However, 
Bayer also advised that three of the 
seven issues had been resolved during 
inter-company dialogue. 
 
Sections of the Code 
The activities remaining unresolved 
following intercompany dialogue were 
alleged to be in breach of the following 
Sections of Edition 16 of the Code:  

 1.1 Responsibility 

 1.3 False or misleading claims 

 1.7 Comparative Statements 

 12.1 General Principles 

 12.3 Promotion to the general 
public 

 12.8 Use of the internet 
 
Response  
MSD confirmed in its response that three 
of the alleged breaches outlined in the 
complaint had been resolved during 
intercompany dialogue and therefore 
were not addressed in the response. 
MSD requested that the Committee make 
a determination on the four outstanding 
issues. 
 
 
 
 

Code Committee decision 
The Committee determined: 

 Issue 1 – WCAY YouTube: majority 
decision no breach of Sections 12.1, 
12.3 and 12.8  

 Issue 2 –  claim “short, light, and 
often less painful...”: unanimous 
decision breach of Sections 1.1, 1.3 
and 1.7 

 Issue 3 – claim “hormones similar to 
her own...”: majority decision no 
breach of Sections 1.1 and 1.3  

 Issue 4 – claim “made for her...”: 
unanimous decision no breach of 
Sections 1.1 and 1.3 

 
Sanction 
The Committee agreed by unanimous 
decision that this was a moderate breach 
of the Code and imposed the following 
sanctions: 

 Distribute a corrective letter to all 
general practitioners who had the 
promotional material detailed to them 
by a MSD sales representative 

 The claims found in breach must not 
be used in the same or similar form in 
any future materials 

 Pay a fine of $75,000 
 
 
Consideration of the complaint 
The Chairman noted that the complaint 
contained several issues that had been 
resolved during intercompany dialogue, 
and that there were four remaining issues 
that required the Committee‟s 
consideration. 
 
Issue 1: Use of www.youtube.com 
(YouTube) to host educational videos 
 
The Committee discussed the use of 
YouTube as a medium for interacting with 
the general public to provide educational 
information. The complaint related to the 
appearance of suggested links that 
appear alongside the content created and 
published by MSD on YouTube. Bayer 
had alleged that these links were to 
content that did not comply with the Code 
and which was promotion to the general 
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public of a prescription medicine. The 
Committee acknowledged that in 
accordance with the terms for YouTube 
hosting a video, a series of „Suggested 
Clips‟ will be displayed on the same page 
as the video. The selection of these 
suggested clips is automated through 
YouTube and is based on key words 
defined by the video creator when 
uploading a video. The selection of 
suggested clips is randomised (for 
example, all clips that have a key word 
“contraception” will be grouped together), 
and the suggested clips may change 
each time the original video is viewed. 
The Committee understood that the video 
creator has no control over the suggested 
clips that may be displayed alongside 
their video. 
 
The Committee agreed that the principles 
and provisions of the Code still apply and 
the fact that this activity occurred in the 
social media does not exclude it from 
compliance with the Code. A minority of 
the Committee were of the opinion that as 
a company does not have full control over 
the information that will appear on the 
same page as its created content, the use 
of sites such as YouTube should not be 
allowed. The Committee agreed 
unanimously, that the content displayed 
alongside the MSD video, but not created 
by MSD, could lead to the promotion of a 
prescription product to the general public. 
 
The Committee agreed that Social Media 
is an expanding area and recommended 
caution in using an avenue for which a 
company does not have total control over 
content associated with its activity.   
 
The Committee based its decision on the 
content displayed alongside the MSD 
video,  that had been supplied by Bayer 
in its complaint documentation. The 
Committee noted that based on the 
materials before them, the Suggested 
Clips were not promotional or 
complementary to MSD‟s educational 
content and the users who had uploaded 
those clips did not have any association 

with to MSD. The Committee determined 
by majority decision that MSD‟s activity 
had not breached Sections 12.1, 12.3 and 
12.8 of the Code. The Committee did 
note, however, that a different set of 
Suggested Clips displayed in association 
with MSD‟s video may have led to a 
different decision. The Committee 
cautioned that companies should 
carefully consider what content may be 
displayed in association with the 
company‟s content published through the 
social media and whether the association 
between the company‟s content and other 
content could result in promotion to the 
general public. 
 
Issue 2: Use of claim “Short light and 
often less painful bleeds...” 
 
The Committee noted that the claim was 
used in two contexts, each with slightly 
different wording. The claim “Short, light 
and often less painful withdrawal bleeds” 
was contained in a promotional piece to 
doctors whereas the claim “Short, light 
and often less painful withdrawal bleeds 
compared to ethinyloestradiol and 
drospirenone” was included in two 
promotional pieces to pharmacists. 
 
The Committee noted that MSD had 
acknowledged that the claim was in 
breach of the Code. The Committee 
unanimously agreed that the claim in both 
its forms, to doctors and pharmacists, 
could not be adequately substantiated 
and was a hanging comparator and were 
in breach of Sections 1.1, 1.3 and 1.7 of 
the Code of Conduct. The Committee did 
not agree with MSD‟s assertion that this 
was not a serious breach of the Code. It 
noted that any claims which are found to 
be false and that may influence the 
prescribing habits of healthcare 
professionals are not minor breaches of 
the Code. 
 
Issue 3: Use of claim “Hormones similar 
to her own” 
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The Committee discussed the claim and 
the definition of “similar” as provided in 
MSD‟s response. A minority of the 
Committee considered that the statement 
was incorrect and misleading because 
the use of the word “hormone” is 
potentially misleading as nomegestrol 
acetate is a synthetic steroid rather than a 
hormone and is not “similar” in all facets 
to a naturally occurring hormone. It was 
noted that the Product Information states 
that nomegestrol is “structurally similar” to 
naturally occurring progesterone. 
 
The majority of the Committee agreed 
that in the context of the promotional 
piece the statement is pharmacologically 
correct and the inclusion of the word 
“structurally” is not needed. These 
members of the Committee considered 
that the claim was not incorrect or 
misleading. Therefore, the Committee 
agreed by majority decision that the claim 
“Hormones similar to her own” was not in 
breach Sections 1.1 and 1.3 of the Code. 
 
Issue 4: Use of claim “Hormones made 
for her” 
 
The Committee agreed unanimously that 
the statement “Hormones made for her” 
would not lead a healthcare professional 
to believe that Zoely was made for a 
particular subset of women or a particular 
woman. The Committee agreed that the 
claim could be supported by the 
Approved Product Information. Further, 
the Committee agreed that the use of a 
generic image of a female in the 
promotional piece does not indicate that 
the product can only be used in the same 
demographic of that individual. The 
Committee noted that the intended 
audience would have the knowledge to 
discern that the image was a 
representation for promotional purposes 
only, and would have the skill and 
expertise to prescribe accordingly. 
 
The Committee agreed by unanimous 
decision that the statement “Hormones 

made for her” was not in breach Sections 
1.1 and 1.3 of the Code. 
 
Sanction 
 
The Committee reviewed the definitions 
of severe, moderate and minor breaches 
of the Code. It agreed by unanimous 
decision that the activity constituted a 
moderate breach of the Code of Conduct 
because the conduct did not have any 
safety implications for patients and but 
may have an effect on how the medical 
profession will prescribe the product.  
 
The Committee agreed by unanimous 
decision that MSD must: 

 cease using the claims:  

- “Short, light and often less painful 
withdrawal bleeds”; and  

- “Short, light and often less painful 
withdrawal bleeds compared to 
ethinyloestradiol and 
drospirenone”  

and not use these claims again in the 
same or similar form 

 send a corrective letter to all general 
practitioners who were detailed by a 
sales representative using the 
promotional material containing the 
claim found in breach of the Code 

 pay a fine of $75,000. 

 


